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UNITED STATES DISTRICT COURT 
For The 
EASTERN DISTRICT OF NEW YORK 


CIVIL ACTION FILE NO. 71 C 658 
WILLIAM GARAFOLA JUDGMENT 


F, A. DETJEN 
VS. 
PITTSTON STEVEDORING CORP. 

This action came on for trial before the Court and a jury, 
Honorable Walter Bruchhausen, United States District Judge, 
presiding, and the issues having been duly tried and the jury 
having duly rendered its verdict, 

It is Ordered and Adjudged that judgment be entered in favor 
of the plaintiff in the sum of $235,000 together with costs. 

Third party plaintiff entitled to judgment over against third 


party defendant, together with costs and reasonable counsel fees. 


Dated at Brooklyn, New York » this 7th day 


of December » 1973. 
LEWIS ORGEL 


Cler:.. of Court 


By F. N. Pellegrino 


ORDER DISMISSING APPEAL FROM CLERK'S "JUDGMENT", 
UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


At a Stated Term of the United States Court of Appeals, in 
and for the Second Circuit, held at the United States Court House, 
in the City of New York, on the twelfth day of March » one 
thousand nine hundred and seventy-four, 


W am Garafola, 


Plaintiff, 
Ve 
F. A. Jetjen, 
Defendant and Third 
Party Plaintiff 
Vv. 


Pittston Stevedoring Corporation, 


Third Party Defendant 


It is hereby ordered that tne motion made herein by counsel 
for the 


Third Party Plaintiff - F. A. Detjen 
appexriank appellee perkikxaner XRRRORAENE 
by notice of motion dated February 25, 1974 to dismiss the appeal 
of Pittston Stevedoring Corporation from the United States District 
Court for the Eastern District of New York for lack of jurisdiction 
be and it hereby is granted denian 
XX £m Luxknexr ordered kKhak 
A. DANIEL FUSARO 
Clerk 


By Edward J. Guardaro 
Senior Deputy Clerk 


BEFORE: HON. PAUL R. HAYS 


HON, WALTER R. MANSFIELD 
reuit Judges 


HON, OSCAR E, DAVIS 
“Court of Claims 
Gixuukk Zudze 
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FINAL JUDGMENT. 


UNITED STATES DISTRICT COURT 
Eastern Districr or New York 


71 Civil 658 


Wittum Gararona, 
, Plaintiff,. 
—against— 
/ 
. Deryen, “SAAR”, 
Defendant & Third Party Plaintiff, 
—against— 


Pirrsron Srrvepvormc Corp., 


Third Party Defendant, 


FinaL JUDGMENT 


This action having come on for trial before Ilonorable 
Walter J. Bruchhausen and a jury, and the jury having 
rendered a verdict in favor of the plaintiff and against 
the Defendant and Third Party Plaintiff for the sum of 
$235,000, and for the recovery for full indemnity by the 
Defendant and Third Party Plaintiff against the Third 
Party Defendant, 


Anp, a purported “judgment” dated December 7, 1973, 
having been entered on December 10, 1973 without any 
direction by the Court for the entry of the same pursuant 
to Rule 54(b) of the Federal Rules of Civil Procedure, 
notwithstanding that this action hus not yet been finally 


determined by the fixing of the amount of the “costs and 
reasonable counsel fees” referred to in the said purported 
judgment, 


Axp the United States Court of Appeals for the Second 
Circuit having by order dated March 12, 1974 dismissed 
the appeal of the Third Party Defendant from the said 
purported judgment for lack of jurisdiction, on the vround 
that it is not of Civil Proc edure, nor a final judgment 
within the meaning of 28 U.S.C. Sec. 1291, and the protec- 
tive cross appeal Ayr tate being hereby withdrawn for 
the same reason, 


Axp the amount of attorneys’ fees and disbursements 
of the Defendant and Third Party Plaintiff recovered by 
it against the Third Party Defendant having been stip- 
ulated in the sum of $5,615.63, 


Now, upon the said jury verdict and the annexed stipula- 
tion fixing the amount of attorneys’ fees and disburse- 
ments, it is , 


Orperrp anp Apnsupcrp as follows: 


1. The purported final judgment dated December 7, 1973 
and entered on December 10, 1973 be and is hereby 
superseded and vacated. 


The plaintiff, William Garafola shall recover of and 
from Defendant and Third Party Plaintiff, F.. A. 
Detjen, ered the sum of $235,000 together with 
costs heretofore taxed in the sum of $244.36, amount- 
ing in all to nt sum of $235,244.36. 


Defendant and Third Party Plaintiff, F.A. Detjen, 
“SAAN” shall recover of and from the Third Tuarty 


Defendant Pittston Stevedoring Corporation the said 
sum of $235,244.36, together with the sum of $5,615.63, 
attorneys’ fees and disbursements as_ stipulated, 
amounting to the total sum of $240,359.99, with tax- 
able costs. 


The supersedeas bond of Liberty Mutual Insurance 
Company dated January 15, 1974 heretofore filed by 
Pittston shall remain in full force and effect and 
shall be applicable to this final judgment and shall 
secure both the plaintiff’s recovery of the Defen- 
dant and Third Party Plaintiff against the Third 
Party Defendant up to the amount therein stated, 
in the event of any timely appeal from this final 
judgment by the Third Party Defendant and any 
cross appeal by the Defendant and Third Party 
Plaintiff, 


Dated: Brooklyn, New York 
Decernber 13, 1974 


Water Brucititausen 


USD. 


ORDER OF RE} 


ND TO DISTRICT COURT TO PERMIT PLAINTIFF TO MOVE, 
UNTTED STATES COURT OF APPEALS 


Second Circuit 


At a Stated Term of the United States Court of Appeals, in and for the Second 
Circuit, held at the United States Court House 


¢, in the City of New York, on the 
sixth: day of May , one thousand nine hundred 
and gseventy= five , . 


bosenadnk & third Party 
PisincLef-Lross-. povllant, 


It is hereby ordered that the motion made herein by counsel for the 


appellee petitioner sesposdent 


by notice of motion dated 


Lulted States Distr. 
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be and it hereby is granted 
It is further ordered that 
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PLAINTIFF'S NOTICE OF MOTION, DATED 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WILLIAM GARAFOLA, 
Plaintiff, 
-arainst- 71 Cc 658 
F. A. DETJEN, “SAAR", 
Defendant and 
Third-Party Plaintiff, 
-against- 
PITTSTON STEVEDORING CORP., 
Third-Party Defendant. 


NOTICE OF MOTION 


ps ce oe 00 oe ee #0 oe 08 te #0 oe &< 


PLEASE TAKE NOTICE that upon the oral decision. of the 
United States District Court, For The Second Circuit, Judge 
Feinberg presiding, directing that this matter be returned to the 
District Court for the purpose of this motion and upon all the 
previous pleadings and proceedings and the original motion dated 
February 21, 1975 returnable March ,, 1975, the affidavit of 
Irving B. Bushlow heretofore had, the undersigned will move this 
Court in Courtroom #3 at the Courthouse, 225 Cadman Plaza East, 
Brooklyn, City and State of New York, on the 22nd day of May, 
1975, at 10:00 o'clock in the forenoon of that day or as soon there- 


after as counsel can be heard for an order pursuant to Rule 60 (a) 


and 60 (b) and 61 of the Federal Rules of Civil Procedure for an 


or 'er amending the judgment dated December 13, 1974, Paragraph 2, 
to include a direction tha* plaintiff is entitled to interest from 
December 10, 1973 as agreeu upon by counsel and for such other 
different and further relief as to this Court may seem just ana 


proper. 


AE eS ree meee en rn TE I nn er meme I © 
2 . 


ee me owe 


Dated: Brooklyn, New York 
May 7, 1975 


Attorney for Plaintiff 
26 Court Street 
Brooklyn, New York 11242 


Kirlin, Campbell & Keating, Esqs. 
Attorneys for Defendant & Third-Party Plaintiff 
120 Broadway 


New York, New York 10005 


Alexander, Ash, Schwartz & Cohen, Esqs. 
801 Second Avenue 

New York, New York 

of Counsel to, 


Kirk & O'Connell, ESsqs. 

Attorneys for Third-Party Defendant 
111 Livingston Street 

Brooklyn, New York 11201 


al wn nme mhae ay wa + 
MASPRINC IEE 'S PREVIOUS “NOritr Ur ° “Be Manes anes 


MOTION DATED FEB. 21, 1975 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WILLIAM GARAFOLA, 
Plaintiff, 
-against= 
F, A. DETJEN, "SAAR", 
Defendant and 
Third-Party Plaintiff, 
-against- 
PITTSTON STEVEDORING CORP., 
Third-Party Defendant. 


NOTICE OF MOTION 


oe ce 68 00 6 26 88 08 88 se 30 DS 


PLEASE TAKE NOTICE that upon the annexed affidavit 
of Irving Bushlow, Esq., duly sworn to on the 2lst day of 
February, 1975 and upon all the pleadings and proceedings here- 
tofore had herein, the undersigned will move this Court in 
Courtroom #3 at the Courthouse, 225 Cadman Plaza East, Brooklyn, 
City and State of New York, on the 7th day of March, 1975 at 
10:00 o'clock in the forenoon or 83 soon thereafter as counsel can 
be heard for an order pursuant to Rule 60(a) and 60(b) and 61 of 
the Federal Rules of Civil Procedure for an order amending the judg- 
ment dated December 13, 1974, paragraph 2, to include a directior 


that plaintiff is entitled to interest from December 10, 1973 as 


10a 


f *. * sis a is ai A Remnant a nAnktantkiane ho mnphelda far had 
' CAR : 


) agreed upon by counsel and for such other, .different and further 
j; xvelief as to this court may seem just and proper. 


Dated: Brcoklyn, New York : 
I February 21, 1975 


| ei Yours, etc., ; 
| = Irving B. Bushlow 
: Attorney for Plaintiff 
i ; 26 Court Street 
| Brooklyn, New York 11242 
| Hh . | 
i 
| 
i 
| 


' To: Kirlin, Camvbell & Keating, Esqs. 

i Attorreys for Defendant and Third-Party Plaintiff * 
f 120 Broadway 

| New York, New York 10005 

1 


Alexander, Ash, Schwartz & Cohen, Esqs. of Counsel to, 
{i 801 Second’ Avenue 
1 New York, New York 


-k & O'Connell, Esqs. 
Livingston Street 
oklyn, New York 11201 
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PACTRVRN NTSTRICT OF NEW YORK 


AFFIDAVIT IN SUPPORT OF MOTION. 


| UNITED STATES 


DISTRICT COURT 
f EASTERN DISVRICT OF NEW YORK 


NW ereeen a enone ane nn ne cn wn me en on a on ae aw ow wea me on 0 an wo a a a 0 x. 
i ; : 
| WILLIAM GARAFOLA, : 
: is ; Plaintiff, : - 
| : < : 
~against- # ; : ¢ AFFIDAVIT INCLUDING 
| MEMORANDUM OF LAW 
| Fr. A. DETJEN, H 
| "SAAR" : 
' ya . . : ° 
| ; Defendant and 3: 
| . Third-Party Plaintiff, : 
t ; : 
~against- | : H 
s i: ° ‘ : 
PITTSTON STEVEDORING CORP., . : 
= mi ! : m4 ae Third-Party Defendant. 3 
. | . é : 
ee ee ee ee ee eee ee ee ee ee Xx 
| STATE OF NEW YORK) y 
| ) ‘sss “gh A oe thee we 
| COUNTY OF KINGS ) . ° ae ee es 
ace * : er F ‘ . : ae , ; ; ae i 
et o. Syms, 
een apo ews Irving B. Bushlow, being duly sworn deposes and 
. _ adh ey | 
t 1 


says that he is an attorney~at-law licensed to practice law in the 
State of New York and before this Court and he makes this 


H 

‘ uPe: a 
f affidavit in support of a motion to amend the judgment, dated : 
December 13, 1974 to allow plaintiff interest from December 10, | 
ee ; a 


HI 
) 1973... | 


This is an action by’a longshoreman against a 
4; shipowner who in turn impleaded the stevedore-employer. A trial 


of the action was held before the Hon. Walter Bruchhausen anda 


jury on December 4, 5, 6 and 7, 1973, resulting in a verdict for 


i 
| git 12a 


1 


I 
| 
| 
the plaintiff in the amount of $235,000.00 with judgment over 
; against the stevedore. After the jury verdict was rendered, ‘|e 
! counsel for the shipowner, Henry J. O'Brien, requested time to 
" work out an arrangement 6n counsel fees. The following colloquy ;° 


is in the record: 


: I , . 


| 
- | 


ay n 
sé with Mr. Stanziale as to counsel fees? If we cannot 
o stipulate we will have a hearing.' 
| The Courc: ‘Oh, “aa? all right. ' N 
' 
Mr. O'Brien: 'There is no rush. We have a lot of | 
H things between now and Christmas.’ : ie 
t ? 
! The Court: ‘Oh, no rush.' | 
| Mr. Stanziale 'May I have a 30-day stay of | 
| execution to protect my rights to appeal?' 
| | Mr. Bushlow: 'No objection. Will judgment be 
i entered Monday?' 
a a The Clerk: ‘'Immediately.' 
| : ° 
| Mr. Bushlow: ‘Interest runs.' | 
| : The Court: 'r think there is an automatic 10-day 
‘4 stay.' | 
| ! 
\ Mr. Bushlow: ‘Yes.’ | , 
| The Court: 'Any objections?’ | 
| +. Mr. O'Brien: 'No, your Honor.' | 
| Mr. Stanziale: "No, your Honor.- 
° t 
| eit The Court: 'Good day, gentlemen." 
‘ ‘ 
The clerk entered judgment on December 7, 1973 | 
4 and the stevedore filed a notice of appeal on or about January 4) 
if 
{ . ; : 
i 1974. During the time, no agreement was reached on attorney's ; 
| ) 
13a 
He. : : 


' 
5 


""r. O'Brien: ‘Can I work out a arrangement 


Vib SGML Y Se AYi*re ULE GELS NIC YS 2UL CNG UNAS Pate y | 
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tl fees and the stevedore intended to perfect his appeal. Asa 

\ result, the attorney for the shipowner, Henry J. O'Brien, moved 

| in the Court of Appeals to dismiss the appeal on the ground that 
jt was premature and the Court of appeals granted that motion on 
! warch 12, 1974 because attorney's fees were not made part of the 


judgment. 


" ¢ Cohen were retained on the appeal for the stevedore and Joseph 


| 
| 
! 
| 
‘ 
\ 
| 
1 
At this point, the firm of Alexander, Ash, Schwartz | 
{ 
# A. Cohen, Esq. of that firm was handling the matter. The | 
shipowner continued to fail in his efforts to reach agreement | 

b on attorney's fees with Nr. Cohen and eventually had to seek 

‘ agreement with Mr. Stanziale's firm. 

Me art During the period from late January, 1974 on deponent - 
ii ; F i g 

| was constantly calling Mr. O'Brien, aes him to reach agreement! 


— 


\ on counsel fees. Following the action of the Court of Appeals be 
in dismissing the appeal, deponent renewed his efforts to have ‘ 
I the parties reach agreement. Finally, at deponent's urging a 
I 
| conference was arranged before your Honor at which time counse ma 
| } a 
: produced a letter agreeing on the amount of counsel fees and i 
| the shipowner produced a judgment incorporating the jury's ' 
‘J ‘ 
| findings and counsel fees and expenses in it, which judgment was 
signed. ik he 
ere Lat The stevedore filed a new notice of appeal on bc 
fl January 10, 1975 and in discussions since then with Mr. Cohen in I 
‘ 
| which settlement has been discussed, Mr. Cohen raised the» point 4 
Ri Sac Lie . ; 14a at : of ’ 


2 cam or = as 


that plaintiff would only be entitled to interest from December 
hi 1974 and not from the date of the original judgment which 
was entered on December 10, 1973. 
It was deponent's view that counsel had apreed at 
the close of trial that interest would commence to run on the 
judgment entered at that time, while counsel fees were agreed 
upon. Plaintiff should not be deprived of over $15,000.00 in 
interest for the period when the attorneys for the shipowner 
and stevedore delayed in reaching agreement on counsel fees and 
while both parties failed to request the Court's assistance in 
deciding the amount of counsel fees. 
As stated in Moore's Federal Practice, par. 60,06(1) 
at 4055 (2d ed 1966): 
"Tn the intorest of justice, and to the end that 
the record reflect the actual intention of the 
Court and parties, relief from such minor errors, 
should be freely granted." 
In additicn, Rule 60 (b) provides for relief from 
mistake or inadvertence and Rule 61 provides for relief where 
a defect in an order adversely affects the substantial rights of 
a party. There can hardly be any argument that the loss of 
over $15,000.00 is the loss of a substantial right to the plaintiff. 
There is authority for allowing interest from the date 
of a first or superseded judgment. See Perkins v Standard Oil 
Company, 487 F.2d 672, 676 (9 Cir. 1973) where the Court held: 
"We alternately hold that interest should run 
from the date of entry of the original judgment 


because that is the date on which the correct 
judgment should have been entered." 


152. 


— 
- 
oe oe ee 


i There is also authority for allowing interest from 
“ the date of an interlocutory judgment. See CHITTY v. M/V VALLEY 
VOYAGER, 408 F.2d 1354, 1358 (5 Cir. 1969). 

! The fact is that awarding interest, as here, rests 
in the sound discretion of the Court and as noted in CHITTY, 
supra, the Kennctes of that discretion is not readily upset on 


appeal. 


eG this Ge Gk Chand Meme web ee 


i} . 
i ; In BARRIOS v. LOUISIANA CONSTRUCTION MATERIALS 
it i Reka es eS 


i COMPANY, 465 F2d i157, 1168 (5 Cir. 1972), the Court held that 


mee eee tee ee * 


a six week delay in deciding cross-claims before judgment was 

* entered was not such an unreasonable dely as to require relief. 
' However, here the delay was one year and the delay was occasioned 
by counsel and not by the Court. 

: ; The various reported cases dealing with the issue 
a of whether interest runs from the date of plaintiff's recovery or 
from the date of entering of judgment on all third-party claims, 
all involve actions where the Court had to decide third-party or 
cross-claims and consequently all the primary issues in the 
lawsuit had not been decided when the judgment was entered. 

Such sia: tit the case iiere, the Court could have decided the 
issue of attorney's fees or counsel could have, in the exercise 
» Of diligence, reached agreement within one mont , and consequentl 
. most of the reported cases do not involve the same situation as 


# the facts herein. If deponent had not pressed counsel to reach 


oe ie oe : ' 16a 


| 
| 
| 
{ 
! 
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| 
Y 
! 
i 
= 
| 
| 
| 


| | 


| agreement and enter judgment, very likely nothing would have 

' been accomplished to date. By their inaction or failure to reach 
agreement, the shipowner and stevedore should not be enriched 

: to plaintiff's detriment. 


ag In an action where an original judgment was entered 


| 
4 
‘ 
| 
' 
} 
t 
} 
i 
{ 
. 
! 
r and post-trial motions were made, the issue wa. oresented to the £ 
Court as to whether such motions would postpone running of | 
H , } ‘ 
interest. The Court answered in the negative in LITININOWICZ Vv. : 

i 
WEYERHAUSER STEAMSHIP COMPANY, 185 F. Supp. 692 (E.D. Pa. 1962). j 
! Deponent submits that LITWINOWICZ is analagous to 

t 


i, the problem herein, in that a delay occasioned by the disagreemen 

; ? . 
1 . 7 

; of counsel for the defendant and third-party defendant should not 
toll the running of interest any more so than post-trial motions 


+ Since the record on appeal has not yet been filed, then this 


i Court retains jurisdiction of this type of motion. 

| a6 : Your deponent wishes to call to this Court's 

[ attention that it was understood by all parties, the suvetdiiian 
third-party plaintiff's attorney, attorney for third-party 
defendant and the attorney for the plaintiff that the judgment 
i entered on December 10, 1973 was a final judgment and that 


‘execution could be issued upon said judgment. ' 7 


| 
| 
| 
| 
| 
| 
| 


This is borne out by the fact that Mr. Stanziale i 


| 
| requested a 30-day stay of execution to protect his right .to 
appeal. . The Court informed Mr. Stanziale that it thought there 


was an automatic 10-day stay but that it would grant the 30-day 


$ 
‘ 
} 
' 
: 
i 
‘ 


1 

| . ss 4 . 
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In the same discussion your deponent asked for interest 
to run from the date of the entry of judgment and there were no 
objections from either Mr. Stanziale or Mr. O'Brien. It is 
evident that all parties were of the opinion that the judgment 
was a final one, that all questions of fact and law had been 
determined and that all that remained was an agreement between 
the defendant-third-party plaintiff's attorney and the third- 
party defendant's attorney to arrive at a reasonable figure for 
fees and expenses. 

The failure to so arrive was due solely and wholly 


upon the failure of the discussions between the attorney for the 


defendant-third-party plaintiff and the attorney for the 


insurance company, represented by Mr. Stanziale, attorney for the 
third-party defendant. 

It is grossly infair and inequitable that the 
plaintiff should be made to suffer a substantial loss because of 
the dalliance of the defendant-third-party plaintiff «and the 
third-party defendant when at all times all parties and the 
Court considered the judgment of December 7, 1973 to be a final 
and enforceable judgment. 

Your deponent asks that this Court exercise its 
benign discretion in this matter and amend the judgment filed 
on or about January 4, 1974 so as to include interest from 


December 10, 1973. 


ee re mee = 
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Attached and made part hereof is a copy of the 
amended judgment, the original of which will be submitted under 
separate back to the Court. 

Also attached hereto is the original judgment 
dated December 7, 1973 and filed December 10, 1973 and made 
a part hereof. That this is a complete judgment completely 
settling points of law as between the plaintiff and the 
defendant and as between the defendant-third-party plaintiff 
and the third-par:y defendant granting the defendant-third-party 
plaintiff costs and reasonable counsel fees. All that is missing 
is the amount. 
WHEREFORE, it is respectfully requested that 
plaintiff's motion be granted in its entirety. 
IRVING B. BUSHLOW 
Irving B. Bushiow 
Attorney for Plaintiff 
Subscribed and sworn to 
before me this 2lst day 


of February, 1975 


ABRAHAM NELSON 
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PLAINTIFF'S PROPOSED AMENDED JUDGMENT. 


gore DISTRICT COURT 
TRI CT OF NEW YORK 


WILLIAM GARAFOLA, 
Plaintiff, 
-again 71 Cc 658 


F.A. DETJEN, 
"SAAR", 


AMENDED JUDGMENT 
Defendant and 
Third-Party Plaintiff, 
-against= 
PITTSTON STEVEDORING CORP., 


Third-Party Defendant. 
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This action having come on for trial be fore 
Honorable Walter J. Bruchhausen and 2 jury and the jury having 
rendered a verdict in favor of the plaintiff and against the 
Defendant and Third-Party Plaintiff for the sum of $235,000, and 
for the recovery for full indemnity by the Defendant and Third- 
Party Plaintiff against the Third-Party Defendant. 

AND, a purported "judgment" dated December 7, 1973; 


having been entered on December 10, 1973 without any direction 


by the Court for the entry of the same pursuant to Rule 54(b) of 


the Federal Rules of Civil Procedure, notwithstanding that this 
action has not yet been finally determined by the fixing cf the 


amount of the "costs and reasonable counsel fees" referred to 


in the said judgment, 


AND the United States Court of Appeals, for the 
Second Circuit having by order dated March 12, 1974 dismissed 
the appeal of the Third-party Defendant from the said purported 
judgment for lack of jurisdiction, on the ground that it is not » 
of Civil Procedure, not a final judgment within the meaning of 
28 U.S.C. Sec. 1291, and the protective cross appeal therefrom 


being hereby withdrawn for the same reason, 


AND the amount of attorneys' fees and disbursements 
of the Defendant and Third-Party Plaintiff recovered by it 
against the Third-Party Dewendant having been stipulated in the 


sum of $5,615.63, 


NOW upon the said jury verdict and the annexed 
stipulation fixing the amount of attorneys’ fees and disbursements, 


it is, 


ORDERED AND ADJUDGED, as follows: 

1. The final judgment dated December 7, 
1973 and entered on December 10, 1973 
be and the same is hereby superseded 
and, 

2, The plaintiff, William Garatola, 
shall recover «. and from Defendant 
and Third-Party Plaintiff, F. A. Detjen, 
"cAAR" the sum of $235,000 together 


with costs heretofore taxed in the 


ela 


Dated: 


Brooklyn, 


March 


‘ 


New York 


1975 


sum of $244.36, aiowweine in all to the 

sum of $235,244.36 with interest from 

December 10, 1973. 

Defendant and Third-party Plaintiff, 

F.A. Detjen, "SAAR" shall recover of and 

from the Third-Party Defendant, Pittston 

Stevedoring Corporation the said sum of 

together with the sum of 

attorneys' fees and disbursemdyts 

as stipulated, amounting to the total sur 

of $240,859.99, with taxable cost 

The supersedeas bond of Liberty Mutual 

Insurance Corpany dated January 15, 1974 


herefofore filed by Pittston shall rema 
| 


in full force and effect and shall be | 
applicable to this final judgment and 
secure both the plaintiff's recovery of 
the Defendane and Third- -Party Plaintiff 
against the Third-Party Defendart up to 
and any cross- Sppens by the De endant and | 
| 
! 
|| 


the amount therein stated, in the event 


of any timely appeal from this final 


judgment by the third- Party Defendant 


Third-Party Plaintife. 


REPLY AFFIRMATION IN SUPPORT o# PLAINTIFF'S MOTION TO AMEND JUDGMENT. 


NTP RY “NAMYO NTeEMp TAM 1 TT) 
UN D STATES DISTRICT COURT 

Y CINTA yu rH VARY 
EASTER DISTRICT OF NEV! YORK 


re ee awn duaauwmesX 


WILLIAM GARAFOLA, 
Plaintiff, 71 Cc 653 
-ofainst- 
F. A. D2TJEN, "SAAR", REPLY AFFIRMATION 
Defendant and 
Third-Party Plaintiff, 
-arainst- 
PITTS "OW STEVEDORING CORP., 
Third-Party Detendant. 
— oon me OF Ge oe Oe ee Fe ee ee oe oe -— oe oe ee ee ee ee wmwman wo X 

Irving B. Bushlow an attorney-at-law, duly admitted 
to practice law in the State of New York, with offices located 
at 26 Court Street, Brooklyn, New York, and under the penalties 
of perjury, effirms as follows: 

This affirmation is being submitted in reply to the 
affidavits of Henry J. O'Brien and Joseph A. Cohen. The court's 
attention should be called first to the fact that the stevedore 
has still not produced an affidavit for Mr. S anziale who was 
their trial attorney and who participated in the agreement on 
interest which has been fully set forth as part of the matters 
in your affiant's motion papers. As further evidence of the 
fact that all parties considered the judgment entered December 
7, 1973 as a final judgment is evidenced by the Notice of 
Appeal a copy of which is attached hereto and made part of, 
originally filed by A. Paul Goldblum, at that time the appeal 
attorney for the stevedore. In the Notice of Appeal the steve- 


dore was appealing from each and every part of the judgment and 


not just from plaintiff's recovery and it is apparent that 
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fact they had; and that it was a valid judgment. 


’ It would be redundant for affiant to repeat the 
conversations had at the close of the trial, which are a matter 
of record, showing that there was a meeting of the minds and a 
stipulation in open court as to the interest bearing nature of 
the judgment filed on December 7. 1973 anc that plaintiff never 
reauested a judgment pursuant to 2ul3 54(b) because he was of ‘the 
opinicn and it was your affiant 
for the defendant anc the attorney for the third-party Getendant 
were of the same opinion as no denial was made by them in respect 
to interest whenever your affiant spoxe to them and told then 


that interest was running on this judgment and that the longer 


it took them to settle counsel fees the more interest would 
accumulate. 
That, contrary to “Mr. Cohen's argument, the celay 
of over one year in entering a final jud¢ement was occasioned 
1 


solely and wholly by reason of the Galliance and dilatory 


2 


tactics on the part of Mr. Cohen's client and Mr. Cohen himself 


ein failing to arrive at a figure with Mr. O'Brien as to counsel 


fees and costs. Even after such agreement had been-arrivec at 
» 
by Mr. O'Brien with the insurance company, Liberty Mutual Insureans 
Company, "Nr. Cohen still refused enc precrastinated in signing 
a stipulation that the agreement had been reached, even though 
a copy of said stipulation had been sent to him dy Mr. O*S5rien 
-the fact being that Mr. Cohen never signed such a stipulation. 
: It was only at the insistence of 4: *°fant tving B. Bushlow, 
attorney for the plaintiff that . ference was called before 
2 ” your Honor at which time juder- s entered, December 10, 1974. 
Your affiant fully believes thet na@ ic not pressed the issue no 


judgment would be entered as of this date. 


ha 


| eae _By no stretch of the imagination on all of the ; | 


| facts in this case can Mr. Cohen's contentions be upheld for had 


_ ‘acted idee in signing ‘the st ipulation, I believe the 
appeal would have been long past Gecided. 

Although covered in the original motion papers 
I must call to the court's attention that in the Caputo case ; a 
not all triable issues had been determined as the indemnity case 
against the stevedore hac 5een left to the court's decision and 
it aise ORY afzter three or four months that said decision cane 


down and that a final judgment could be enterec. In the instant 


case “all triable issues were disposed of by the jury's vercict, 


remaining issue was not as to whether the defendant was entitled 
to counsel fees and exsenses but only as to the ansount of said 

counsel fees and expenses. The dilatory tactics ot defendant and 
thrid-party defendant have already been set forth in this regard. 


WHEREFORE, the plaintiff respectfully prays this 


? 


court that in the exercise of its benign discretica grant this 
motion. 


Dated: Brooklyn, New York lv 
June 11., 1975 } — [| 
‘ 


: _— Vlg Sve 
Irving 8. fevsalsw _ 
Attorney Zor Plaintiff 
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NOTICE OF PREVIOUSLY DISMISSED APPEAL, 


NITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Fa Lo eae a para in ane ani cn dealt ow as ew be X 
WILLIAM GARAFOLA, 
Plaintiff, 
-against- 
F., A. DETJEN, CIVIL ACTION FILE NO. 
71 Cc 658 
Defendant and 
Third Party Plaintiff, NOTICE OF APPEAL 
-against- 
PITTSTON STEVEDORING CORP., 
Third Party 
Defendant. 
Se Lace een ace dacnn ena SSS X 


Notice is hereby given that third party defendant 
PITTSTON STEVEDORING CORP. hereby appeals to the United States 
Court of Appeals for the Second Circuit from the final judgment 
entered in this action on the 7th day of December, 1973, and 
appeals from each and every part thereof. 
Dated: Forest Hills, N. Y. Yours, etc., 


January 3, 1974 
A, PAUL GOLDBLUM 


TO: IRVING B, BUSHLOW, ESQ. Attorney for Third Party Deft. 
Attorney for Plaintiff PITTSTON STEVEDORING CORP. 
office & P. O. Address Office & P. O. Address 
26 Court Street 97-45 Queens Boulevard 
Brooklyn, New York 11242 Forest Hills, N.Y. 11374 


BRowning 5-6026 
TO: KIRLIN, CAMPBELL & KEATING, ESQS. 
Attorneys for Defendant and Third 
Party Plaintiff 
office & P. O. Address 
120 Broadway 
New York, New York 10005 
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irlin, Caapocll & Keating, attorneys for Defandant and Third 


a 
apainste 7l Civil 658 
PF. A. DETIZI, SAAR", Sruchnausen, J. 
u 
“Tr 


— - Pico 2 ae 4 Oe ery ‘ ate ava _ 4 50,9 4a oc A’ 
rty Plcinti?? CrosseAppollant F. A. Detfen, (SAAR), and om 


“ully femhlier with all the pleadinus and proceedings heretofore 


nd 4n this action. 


an 9 om eet 
Jul to pLaAintift- 


eubmaltted in oppont 
mcllec's motion stated to be made under Rules ©O end 61, 


- ny + © ~ ’ 7 T> t ~ ~~ ‘ r 4 . . . 
ederal Rules of Civil Procedure, for an order amending, the fine 


tes 


for preejudgment interest from December 7,1973, tise date of the 


ntry of a premature clerk's non-final,non-appsealeble judgment. 


nat time beckruse no application was msde nor «id the ccurt 


313 judgment could have been entered in favor of the pleintift as 


direct, in accordance with the requirements of Rule 54(b), 
Federal Rules of Chyt1 Procedure, that such a jucyment be 
entered upon the court's express determinstion therefore, 
On January 3, 1974, the attorneys for the third party 
defendant-appellant filed a notice of appeal from the purported P 
clerk's judgment of Decemher 7, 1973 and on Pebrusry 25, 1974, 
your deponent filed a notice of motion to dismiss the appeal 
from this non-final disposition for lack of jurisdiction with 
the United States Court of Appeals for the Second Circuit. The 
Court of Appeals, on or about March 20, 1974, granted that 
motion, 
On December 13, 1974, after agreement had deen reached 
on attorneys’ fees, thus concluding all the clairs asserted in 
this action, a final judgment was entered in this court. That 
judement contained the following provisions 
"L. The purported final Judgement 
dated Lececber 7, 1973 and 
entered on December 10, 1973 be 
end is hereby superseded end 
VACatede 
A notice of appeal dated January 9, 1975 from that final judement 
was thereafter filed on behalf of third party defendant-app2liant | 
and on January 23, 1975 @ notice of protective cross-appeal wag 
filed voy the defendant shipowner. 
Thereafter, the appeal was docketed and perfected by 
the filing of a pre-«:zument statement pursuant to Paragraph 3 
of the Civil Appeals Management Plan. A sche‘uling order was 
issued by the Court of Appeals and conferences were held before 
the Staff Counsel for the Second Ctrcuit on January 30, 1975 
and February 14, 1975. 
Fisintiff's motion requesting this court to, in effect, 
grant him on. veer's preejudgment interest on a maritime per~ 


8O.ml injury .u. verdict, based on the assertion of a non- 


existing “agreement” 18 nisconceived and wholly without merit, 
28a 


‘ 
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tecitly admits that, under the law, he cannot get pre-Judement 


rest on & maritine peracnal injury fury claim, when he 
| sorts to labelins it "post verdict interest” and attemotea to 


‘aQricate an ‘agreement’ cut of some general and unspecific 


© 


quy which took place in regard to attorneys’ fees after 
the jury returned the verdict. Pre-judzment interest and post 
verdict interest in a maritime personal injury case which hes 
been tried to a jury are ce and the same thing and the 
oftixing of labels does not chanze its nature 

The argunent in plaintiff's moving papers that an 
“gereenent' existed among the parties that interest was to run 
prior to the entry of a proper final judgement is specious on 
ite face. There never was any "agreement", or meeting of the 
minds, or consent to interest. The general discussion referred 
“ao by pleintiff’s attorncy at the close of the trial related to 


enipowner 


party defendant stevedore and referred to an unspec! fied period 


of tine in which to accomplish that. Nowhere during the . urse 


rs 


oy that colloquy was there any mention of an ‘agreesiant", 
"sonsent" or"“stipulation”® concerning interest. 

The fact that there may be a unllateral misappre- 
hension that an agreement has been reached does not create that 
necessary meeting of the minis, by all parties, which is 
eosential to the formation of & valid agreement. 

Plaintiff's att. rney wes clearly laboring under a 
misunderstanding of the low when ne thoucht that interest could 
rin prior to the entry of judgment in a maritime personal 
injury Jury claim. ‘hen 4% was demonstrated to him thet, 
vader the law, interest could not run prior to judgment, the 


PYSSiULwLtyY OF GGjuating counsel fees between the 
> icrendant as part of its indemnity award against the third 
concept of an agreement” way firrt rataed, 


29a. 
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is 16 borne out by the fact that no reference 
“agreement” was ever raised by plaintiff's ettorney until 
1975 when, during the course of a preeappeal 
Steff Counsel for the Court of Appeals, 
intiff's attorney was reminded that there had been no final 
judgment on which interest could run until such judgment wos 
entered on December 13, 1974. Thereefter, and for the firs 
time, pleintiff's attorney attempted to conjure the concept 
of an ‘agreement’ from the general colloauy between counsel 
and the court after the verdict. 
More signifieant, however, is the fact that when 
final judgment was entered on December 13, 1974, plaintiff's 


attorney made no mention of any agreement regarding pre-jucgenc nt, / 


terest or, as he now labels it cst verdict intercst, nor / 
$ > ) / 


id he make any attempt to have thet judgment recite that 


Leyest was to mun from 4 date prior ts December 14, 1975. 
Clearly, if plaintiff's attorney believed that an ogreement 
on interest existed, the tim: to have asserted it was when 
the finel judement was presented. ‘ithe fact that no such 
ossertion was made indicates that the concept of an"sagreement” 
ia of recent origin and is not valid. 

The law is specific concerning interest on a jury 
verdict. 25 U.S.C. 1961 states that interest on a jury verdict 
moy run only from the date of entry of a final judgment. 
Interest does not run from the time of the verdict, 

Interest does not run merely because one or more 
counsel may think it runs. A misapprehension or misunderstaning 
of the law by counsel or the feilure to invoke the remedy 
prov. d?d under Rule $4(b) of the Federal Rules of Civil Procedure 


cannot alter the effect of the law, 
30a 


If the attorney for the pleintifr had wanted interes 


to run immediately he should have known that it could not run 


until a final judgment had been entered in his favor and that 


no such judiment could be entered until the entire action, 
including thea amount of the defendant's indemnity, was finally 


determined, unless he promptly sought and obtained from the 


i 
court a direction pursuant to Rule 54(b) of the Federal Rules 

of Civil Procedure for the imucdlate entry of a judgment in 
nis favor based upon the express determination required by that 
rule. He most certainly was dramatically charged with euch 
knowledge, over one year ago in February, 1974, when Detjen 
filed a motion to dismiss Pittston's attempted appeal fron the 
premature purported “judgment entered by the clerk without 
2 Rule 54(bd) direction, (the motion to dismiss the appeal was 

nted by the Court of Appeals’on March 20, 1974.) Indeed, 

the purported “fJudzgucnt" of December, 1973 was expressly vacated 
on December 13, 197'+ when the final judgment was entered. 

In a situation sinilar to the one now before this 
court, Caputo v United States Lines Company, 311 F.2d 413 (2a 
‘ey 1963), the jury returned a verdict for plaintiff on 
November 6, 1961 but a decision on the third party claim was 
reserved to the trial court. The clerk, however, entered a 
judgment on the seme date. Approximately 5 months later, a 
final judgment was entered, vacating as premature the earlier 
dJucement. Plaintiff? argued that the final judgment subsequently 
entered should (ear interest from the date of entry of the 
premature judgment by the clerk. 

The Court of Appeals for this Circult noted that no 
application had been made under Rule 54(b), Pederal Rules of 


Civil Procedure, forthe entry of partinl judgment and that 


31a 


therefore, there was no reason why the court shovld award 


determinution, the court said: 


lief? is presented 
: a clain, 


ActAroxrtest 


oie 


than 


The cases cited in plaintitf's supporting affidavit 
not support his contenticn, and most of en are nonepersonas 


cases. such as clains for 


the anti-trust laws. ‘The personal injury jury verdict cxuses 
cites hold exactly the opposite of what he urges. In 
Weyerhauser Steonship Cospany, 105 F.Supp. 
692 (EDPA, 1962), the court held (in accord with 28 U.S.C. 
1) that the period for interest ran from the date of the 
entry of the judmaent and that post-trial motions do not 


suspend the statutory interast thereon. Consequently, that 


case is in accord with the holding in Caputo that the actual 


entry of the final judgment 1s what fixes the time for the 
running of interest on a jury verdict for personel] injuries. 
Inasemch as the delay in the time for the conmencement of the 
interest period and the entry of a final judgment and the 


diaunoaition of any eppesl therefroa in rezuisr course must be 
32a 


charged to the plaintif?'s failure to promptly request the 
to enter a jucgmen his fevor pursuant to hule Si(b), 
surprising that he cites Larrics Loulstana Construction 


ww 
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ricls Company, 465 F.2d 1157, (5th Cir., 1972) eas discussed 


a ee Eo ee 


relicf under Rule om the asserted ground of ‘mistake" 
inadvertence” He never requested the District Court to 
ater judgr:ent in accordance with the provisions of Rule 54(») 
way not, after the aSppeal from the actual final judgement 
teen perfected, request pre-judgment interest merely beca 
failed to make a@ prompt application to have judgement directed 
-33 than a11 of the elains. 
Plaintif?'s richt to invoke the remedy provided by 
rndent of, and in no wey ccatingent 


fees and there 


wont on attorneys! fees between the defendant shipowner 


third party defendant stevadore prevented or prejudiced 


iim in making &@ timely applicecion under Aule 54(b). 


Chviousgly, there is no authority under Rule 60 for 
splication to allow pre-judgment interest on a jury verdict 
ied upon a& judiclally fashicned claim. The fact that the 
plaintiff's unliquidated personal injury claim for negligence 


end unseaworthiness is a federal meritime claim tried before 


and decided by a jury with all the attributes of a jury verdict 
and 4@ a judicially created remedy analogous to and the equiva- 
lent of the Jones Act remedy for unseaworthiness allowed to crew 
henver seamen, upon which no pre-judgment interest ina jury 


verdict is allowed. 


a 

In Berrics v Lovisians Construction Vaterial3 Company, 
WE5 F.2d 1157, (5th 1972) (supra), en ofl rig seacen 
cued his employer under the Jones Act and the operecc 
rig under the generel meritime law. The plaintiff sous! 
obtain interest on the jury award 
to the date of the entry of fine udmer rhe Court held 
thet it would have been error for strict Court to awa 


pre-judgment interest. 


In reaching its conclusion, the court reasoned at 


page 11633 


"Unlike collision cases and 
Geath cases where the loss 
unliquidated, cccurs at 
@nd is mes 

this is a cas 


: . 
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Plaintiff's maritime remedies for negligence and 
unseaworthiness were fashioned by the United States Supreme 
Court in decisions placing a longshoreman in the same status 
as & seaman because he did seamen's work. See, 


: ’ fz o be sohr a. ° =" 
Shipping Co. v Sieracki, 225 U.S. 85 (1946)3 Pove & Tel. 


v Hawn et al, 346 U.S. 406 (1953). Im this context, his trial 


by jury remedy is the same as that of @ seaman suing under the 
Jones Act and pre-judgment interersc con e@ jury verdict may not 
be awarded him. 

As Judge Lumbard cbserved in Moore McCormack Lines, 
inc. v Richardson, 295 F.2d 533, (2d Cir., 1961) at pagos 592 and 


594 with respect to Jones Act ard F.E.L.A. claims; 
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ition 
There 1: WAS AY ire nt at lone 

interest end plaintiff's attorney's untleters 

4 5 ' wees i . cs ve Nee ROE Ee <a 

sertion that an “acreement" existed ia misconceived ¢c WAS 
‘pparently raised only &s5 an afterthoucht Ww 
nverest cunnot run absent x 

woe no final judg- 


intiff h 


ws 
Ead plaintiff’ sourht an entry of 


partial judgment to preserve whatever rignts he my have had, 
there was emple tine within walch to move thie court for such 
relile? pursuant to Rule 54(>), Federal Rules of Civil Procedure, 
WHEREPORE, defendant and third party plaintiff cross- 
appellant respectively requests thet plaintiff's motion be 


disn < » 
ismissed HEWRY J. O'BRIEN 


Henry J. O’Brien 
Sworn to before me this 


3 day of Sou, 1975 


NICHOLAS J, MARCANTONID 
Notary Public, Stary of Mew Yory 
+ SI-4517276 

a Qealitiod in New York County 
Com misuon Paptees March ~, i976 


AFFIDAVIT OF JOSEPH ARTHUR COHEN IN OPPOSITION TO PLAINTIFF'S MOTION 
TO AMEND JUDGMENT. 


JAC :ML 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WILLIAM GARAFOLA, 
Plaintiff, 71 Civil 658 
~against- Bruchhausen, J. 
F. A. DETJFN, "SAAR", AFF \ OPPOSITION 
NTisE'S MOTION TO 
Defendant and Third x 
Party Plaintiff, 


-against- 


PITTSTON STE VEDORING CORP., 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


JOSEPH ARTHU.. COHEN, being duly sworn, deposes 


and says: 

That he is a member cf the firm of ALEXANDER, 
ASH, SCHWARTZ & COHEN, attorneys for third party defendant, 
PITTSTON STEVEDORING CORP., and that he is fully familiar with 
all the pleadings and procerdings hevetofore had herein. 
He submits this affidavic in opposition to plaintiff's motion for 


an order amending the final judgment herein of December 13, 1974 


so as to obtain an additional year's in. erest thereon. 


An opposing affidavit has already been 
filed in this matter by Henry J. O'Brien in behalf of 
F. A. Detjen "Saar", The reasons set fouth in Mr. O'Brien's 
affidavit in opposition are reasons which should commend themselves 
to this Court, and your deponent joins in and endorses the 
position taken by Mr. O'Brien. No point would be served in re- 
pe2zting what Mr. O'Brien has stated so well, and your deponent 
therefore sets forth in this affidavit only one further reascn 


for denying the instant application. 
ying Py 


As this Court knows, your deponent's client is the 


appellant in this case; and is appealing scely from the recovery 
obtained by the plaintiff. PITISTIN first sought to take that 
appeal by Notice of Appeal dated Janvary 3, 1974 from the so-called 
"judgment" initially entered herein on December 7, 1973. However, 
as that "judgment" did not fully conclude and adjudicate the 
rights and liabilities of all the parties herein in that the 
counsel fee issue was unresolved, PITTISTON's initial appeal 
was dismissed by order of the Circuit Court entered on March 12, 
1974 pursuant to motion that had been made by the defendant, 
F. A. Detjen. 

Had the plaintiff's attorney promptly moved for 
the entry of judgment in favor of the plaintiff and against the 


defendant, Detjen, pursuant to Rule 54(b),that initia. appeal taken 


by PITTSTON would have brought all appealable is 
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be heard a year earlier. It is only because the plaintiff's 
attorney failed to have judgment entered in behalf of his 
client pursuant to Rule 54(b) that the appeal we are hereby 
taking from plaintiff's recovery has yet to be delayed for a 
year. There was absolutely no reason whatsoever why 
plaintiff's attorney could not have moved for the entry of 
judgment pursuant to Rule 54(b) immediately following receipt 
of the jury verdict herein, 


Having procrastinated and delayed in having 


judgment entered for more than one year plaintiff's attorney 
now wants to be rewarded for his own failures by the granting 
of interest to cover the time that he was procrastinating. 

As Mr. O'Brien's opposing affidavit so ably ’ 
points out, interest is due only from the entry of judgment, 
and under the law the interest here sought by plaintiff's 
attorney is not allowed. And, under the equities of the 
situation, such interest: should also not be allowed since the 
complete delay in bringing this matter on for appellate disposition 
has been due to the fault of plaintiff's attorney in promptly 
moving for entry of judgment in his client's favor under Rule 54(b). 
Had that been done, then the initial appeal taken by PITISTON 


as against the plaintiff's recovery would not have been dismissed 


*% 2 


for lack of jurisdiction and this entire matter would have long 


38a 


since been concluded. 

An additional year's interest on the judgment amount 
here involved comes to a suhacnatiat sum of money, There is no 
reason whatsoever, under either law, fact or equity, why 
plaintiff's recovery shouid be so rewarded for his own failure. 

The issue of counsel fees is a mere smoke Screen, 
eg That issue related solely to the shipowner and the stevedore and did 
not affect the plaintiff whatsoever. Plaintiff's attorney could 
have, as almost every other plaintif£'s attorney does, moved 
for the entry of judgment under Rule 54(b) insofar as hts client 
was concerned regardless of whether the counsel fee issue had been 
resolved, | 
Plaintiff's attorney failed to utilize the procedure 
afforded by Rule 54(b) and has instead delayed and procrastinated 
in having judgment entered, Neither he na his client should be 
rewarded with interest for the year's delay caused by tial en 
failure. | ; , 
| WHEREFORE, it is respectfully submitted that the 
stant motion should in all respects be denied, 


Be ie aan 


( 
a Sword to before me this (] 
yay, Koda y pf June, 1975. 
K Cut | 0 =, ae 


Notary Puvlic 


%- 
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MOTION TO AMEND JUDGMENT APPEALED FROM. 
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ALES DISTRICT COURT 
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, 
ARAFOLA, : 
Plaintif€, : 
-against~ . 4 
"SAAR", Hy 
efendant and Third : 
Party Plaintiff, 
-~against- 
STEVEDORING CORP., 
Third Party Defendant. 
of oo oe o ce cos os — ne os ~ — co ~ x 


MEMOS ANDUM and ORDER 


EN, D. J. 


The plaintiff moves for an order amending 


be entitled to interest fron 


This action was commenced by 


71 C 658 


No. 


June 16, 1975 


the 


the stevedore, 


shipowr:. who thereafter impleaded 
befor a jury comsenced December 4, 1973 and 
Decanver 7, 1973 wherein the jury rendered a 
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A notice of appeal was filed on January 


7 


1974. Thereafter, the shipowner roved to dismiss the 


| 

I: 
\ verdict in favor of the plaintiff against the Siipowier, : 
f B| 
it A - > ‘ a! 
} and in turn graated indemnity ever azainst the Stevedore, : 
'- - 
jp Vudgment was entered immediately by the Clerk of the i| 
| court, The sole issue remaini gz was the amount of : 
i! ; 
sel Faas lig tha s} +t ay b: Hla a ayay! at 3, ‘ t 
; ©ounsel trees cue tne shivo.ner by the stevedore to ba t) 
agreed upon between their counsel, : 
Hi 


were not made part of the judgment. The Court of Appeals 


granted said motion on March 20, 1974, 
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appeal because it was premature in that counsel fees 
| Subsequently on December 13, l»/4, agreement 
| had been reached concerning counsel fees. Thereafter a 


subsequent judgment entered which included the counsel 


A notice of appeal dated January 9, 1975 from 
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that final judgment of December 13, 1974 was filed, and 
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, on January 23, 1975, a norice of protective cross-appeal 
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| was filed by the shipowner, 


The contention of the defendants is that the : 
' po ; ; 
: ¢lerk's form of judgment dated December 10, 1973 was uot He 
‘ s 4 


si 


final, because counsel fees had not been determined be- 


tween the shipowner and the stevedore, and therefo_e 


ere eo 


hla 
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the defendants rely neavily upon Caputo v, 


. 
‘ 


U. S, Lines, 3iL F.24 415, Ta thac 232 Lt anopeats : ; 
that there was a general verdict in favor of the pilain- | 
clif, but before the datexminacion by the court of the 
third-party claim, a clerk s form of judgzrent was filed | 
and ultimately held by the court as beirg 1. ed pre- 
maturely because all claims were not finally adjudicated, 
In the case at bar, all claims including those of the 
third parties were determined by the jury, and the 


remaining issue to be decided was the counsel fees due 


ya 


the shipowner by the stevedore. ~The delay of approxi- 
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mately one year in arriving at the amount of counsel 
fees was not attributable to the plaintiff, nox was he 
involved in such determinatic:. nis issue was to be 
decided between the shipowner end the stevedore. 

There is no reavon ts penalize the plaintiff 
for this delay of appr ximately one year. ‘The Court 
upon full deliberation of all the facts sucrounding, this 


issue, concludes that the plaintiff is entitled to 


interest from December 7, 1973, the date of the catry 
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NOTICE OF APPEAL BY DEFENDANT AND THIRD PARTY PLAINTIFF. 


GUITAR STATES. DISTRICT COURT 
EASTESS DISTRICT OF NOW YORK 
-- - ee ty ae a ee ee 


WILLIAM GARATOLA, 
NOTICE OF APPEAL BY 
Plaintif£e£ HEPL PANT 21) Vass 


‘DANY 
PARTY PLAIUTIFTS FROM 
-against- ’ ONDER GRACING Tis 
PLATS Se Mowe’ 20 
F. A. DETJEN, AMSHD JUPCHS..7_ OF 
"SAAR", Hovey 73 PETS BY 
LLLORANG PRO-JUlANT 
Defendant and Eiset ST Ves nt FROM 
Third Pazty Plaintitt PECE Ph. Eo pate 
Bi CGNSOLLOAT IO ve ae 
-against- APPOALS 75-79353-7954 
BY ORDNER DATED EBAY G6, 
PLTTSTON STLVEDORING CORP., 1975) 


Thircd Party Oefencant No. 
42 SEVIER 654 


Pe er ee er a ee ee ee ee ee ee 
NOTICE is hereby given that the defendant and taird 


party plaintiff£ hereby apseals to the United States court of 


Annveals for the Second Circuit from the oreer date” and enterad 


, 


June 16, 12975 which [on remand by order dated May 6, 13575 ‘for tha 


7 


purposes of moving to amead the judqment, heretofore appsale- 
from, while tne appeals tnerefron are pencing “under nurbers 
75-7053-7034 and p oviding that any further appeals on such 
motion be consolidated tnerewith] granted the motion of the glain~ 
tiff to amend the judoment entered cn December 14, 1974 by dgizect- 
ing that the plaintif£ 4s entitled to interest on said judgment 
fron December 7, 1973, the date of the entry of the document 
referred to therein as “the Clerk's form of judgment”, notwith- 
standing the fact that saic cocument did not constitute “a judgment 
because of the absence of any direction for a judgment in accord- 
ance with Rule 54(b) of the Federal Rules of Civil Procedure. 
Dated: New York, New York 


June a wee, 13975. 
KIRLIN, CAMPLELL & KEATING 


h Member of the Firm 
Attorneys for Defeniant and 
i] Third Party Plainciff£ 
:: No. 120 Groicway 

TO: New York, sew York 10005 
Aha 


* 
| | 
IRVING B. BUSHLOV, ESQ. 
Attorney for Plaintiff 
No. 26 Court Strect 
Brooklyn, New York 11242 
* 
ALEXANDER, ASU, SCRWARTZ & COUCH, ESsQSs. 
Attorneys for Third Party Defnedant 
Yo. E0L Second Avenues 
Wew York, New York 19017 
, 
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NOTICE OF APPEAL BY THIRD PARTY DEFENDANT. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WILLTAM GARAFOLA, 


Plaintiff, | 71 Civil 658 


-apainst- 
F., A. DETJEN, "SAAR", NOTICE OF 
Defendant and APPEAL 
Tiuird Party Plaintiff, = 
-against~ 
PITTSTON STEVEDORING CORP., 
Third Party Defendant. 


PLEASE TA E NOTICE, that the third party defendant 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from the order dated and entered June 16, 
1975 which (on remand by order dated May 6, 1975 for the 
purposes of moving to amend the judgment, heretofore appealed 
from, while the appeals therefrom are pending under No,'s 
75~7053-7084 and providing that any further appeals on such 
motion be consolidated therewith) granted the motion of the 
plaintiff to emend the judgment entered on December lt, 1974 
by directing that the plaintiff is entitled to interest on 
said judgment from December 7, 1973, the date of the entry 
of the document referred to therein as "clerk's form of 


judgment", notwithstanding the fact that said document did 


not constitute a judgment because of the absence of a 


direction for a judgment pursuant to FRCP 54(b). 


Dated: New York, N. Y. 
July 2, 1975 


AjMember of the Firm. 
i/ of 


EXANDER, ASH, SC.:IWARTZ & COHEN 
Attorneys for Third Party Defendant 
Office rud P, O, Address 

801 2nd Avenue 

New York, New York 10017 

(212) 889-0410 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UUHASENERROR DERE OONNS Ren RENONeeona x 
WILLIAM GARAFOLA, 
Plaintiff-Appellee, 
Docket No.'s Le he 
-against- 75-70 
F. A. DETJEN, "SAAR", CERTIFICATE 
OF 
Defendant & Third Party SERVICE 
Plaintiff-Appellee- 
Cross-Appellant, 
-against= 
PITTSTON STEVEDORING CORP., 
Third Party 
Defendant-Appellant, 
See KNORR NBO wmaawe X 


WE HEREBY CERTIFY “hat a copy of the within 


supplemental appendix was this date mailed to the following: 


IRVING BUSHLOW, ESQ. 

Attorney for Plaintiff-Appellee 
26 Court Street 

Brooklyn, New York 11242 


ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys for Third Party 
Defendant~-Appellant 

801 Second Avenue 

New York, New York 10017 


Dated: New York, New York 


August € , 1975 


KIRLIN, CAMPBELL & KEATING 


Attorneys for Defendant & 
Third Party Plaintiff- 
Appellee-Cross-Appellant. 
120 Broadway 

New York, New York 10005 


